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THE LEGISLATURE has taken no action this year with a view to 
a change in our judicial system. The amendments proposed by 
Mr. Parker last year and adopted were not acted on this year, and 
no new ones were proposed in their place, so that now at least, two 
more sessions must pass before an amendment can be submitted to 
the people, unless indeed the legislature will act on this-subject at 
the June session or a constitutional convention be called. A con- 
vention is the best means of making the needed changes in 
the courts, and there are so many other matters urgently requiring 
a change in the constitution that there is some hope that at some 
time the matter of county representation may no longer be able to 
block the road to the calling of a convention. 
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THE legislature has provided for a supplement to the Revision of 
the statutes. It has authorized the state to subscribe to a thousand 
copies of a supplement to be edited by Garret D. W. Vroom and 
Wm. M. Lanning, which shall contain all the public acts now con- 
tained in ‘‘ Appendix A,’’ and the ‘‘ Addenda” of the Revision 
published in 1887 and also all the public acts of the Legislature 
which are general and permanent in their nature passed between 
the time of publishing the Revision in 1877 and the end of the 
present session. : 
This will be a mere compilation of the statutes without consoli- 
dation or amendment. Now that nearly all the laws are general 
laws, the number of acts that must be included in the Revision has 
increased greatly. On the subjects of towns, corporations and 
railroads there are a great number of acts which are almost 
repetitions of each other passed at different times each 
for some especial object and yet all affecting the general law. 
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These the editors must set down one after another. They will have 
no power to consolidate them, or express even their obvious 
meaning in a new statute. 

So again there are numberless amendments and supplements 
to the various titles of the Revision and each amendment is a 
re-enactment at full length of the section amended. All these 
must be set out in full, for the editors without legislative author- 
ity could hardly venture to print the section according to their 
own notion of the final effect of all the amendments. It would 
have been better had the legislature appointed a commission with 
power at least to revise and consolidate the existing acts; and then 
we would not only have had a compact and authoritative state- 
ment of the statute law, but also a very good basis for compre- 
hensive legislation in regard to towns and counties and other mat- 
ters on which general laws are required to be enacted. 





ONE OF THE MOST IMPORTANT acts of the session is the act of 
March 30, concerning the settlement and collection of arrearages of 
unpaid taxes, assessments and water-rates in cities. It provides 
for the appointment of commissioners by the circuit court on the 
application of a board of aldermen of any city. These commis- 
sioners have power and they are directed in all cases where any tax 
assessment or water rate levied or imposed or attempted to be 
levied or imposed remains unpaid and is in arrears to examine into 
and fix, adjust and determine, as to each parcel of land how much 
of such arrearages and subsequent taxes, assessments or 
water-rates if any ought in fairness, equity and justice 
be laid and assessed against and actually collected from 
said land; and the commissioners in deal ing with the 
arrearages are to treat them without regard to any illegality 
or want of jurisdiction. They are not to assess in excess 
of the benefit, and if a legal assessment has been made they are 
not to reduce the principal sum unless they are satisfied that it 
exceeds the benefit. They are to give public notice of their ses- 
sions, and to hear parties interested and keep a record of their 
proceedings and file their report which is to be conclusive upon 
all parties with respect to said land. Six months after the filing 
of this report the comptroller or other financial officer of the city 
may advertise the land to be sold in four weeks, and the land 
may then be put up for sale and sold to the highest bidder for not 
less than the amount assessed by the commissioners. ‘The comp- 
troller on receiving the purchase money shall give the bond of 
the city to retain it if the title is not good. A certificate of 
sale is then given, and at the end of six months the purchaser may 
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obtain an absolute deed, but the purchaser must first give six 
months notice to every incumbrancer whose claim is on record, 
who may redeem at any ‘time before the deed is delivered. 
The city itself may be a purchaser. No defect or irregularity in 
the proceedings is to affect the title, provided no substantial harm 
is done. The deed is to be presumptive evidence of the title free 
of all encumbrances, and the purchaser shall have a writ of 
assistance to obtain possession. No certiorari can be had with- 
out giving bond to pay such tax as is really due unless the 
writ is applied for in six months. The effect of the act will be 
to readjust and settle upon a fair basis taxes and assessments 
which were imposed upon mistaken notions of value, and then 
it will make the collection sure by an absolute sale of the land 
upon failure to pay. The act extends not only to taxes and 
assessments imposed by lawful authority, but also to those that 
were attempted to be imposed by assessors who had no jurisdiction 
and who were acting under unconstitutional laws. We doubt if 
this provision is valid. It is making an assessment now for an 
improvement made under a law which gave no power to assess. 
It is taking money for pnblic uses, viz: to pay past expenses, and 
without compensation, for the improvement has been already made 
at public expense withont any lawful provision for compensation. 

The sale gives an absolute title and everything is done to secure 
the title and give the purchasers confidence, but if the title was to 
be absolute the offer of sale should have been made unconditional, 
the property ought to have been set up for sale by auction without 
reserve, without regard to the amount of the assessment, and then 
if the assessment was much too high the land might still have been 
saved by the owner by paying as much as the property would 
bring at a public auction. As the law is now we venture to say 
that much land will still remain subject to taxes beyond its market 
value, and the cities will still continue to be purchasers at tax sales 
and will hold lands vacanc and unproductive, because they cannot 
be sold for the amount of the accumulated taxes. So long as the 
taxes are more than the land is worth the land is good for nothing. 
Why not let it be sold for what it will bring, and then it will be 
subject to new taxes, and these will be paid and the cities will get 
their revenue. 

This is the plan that was adopted in Brooklyn with signal 
success. This bill is based upon the Brooklyn bill, but it has been 
changed at the instance of the city governments. It is a good plan, 
but not bold enough. It would have been better to accept the facts 
as they are even at the risk of losing a few dollars of tax. 
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AN ACT approved March 6th, chapter 49, provides for the removal 
of trust property out of this state in cases where the beneficiary 
and his trustee are both residents of another state and the prop- 
erty includes property or money in the hands of trustee, executor 
or administrator resident in this state, being the proceeds of sale 
under any judicial proceedings or under a will in this state. The 
act provides for application to the Ordinary or Orphans’ Court 
upon twenty days’ notice to the resident trustee and gives the 
court jurisdiction to order the removal or not as may appear to be 
best for the beneficiary and the parties in interest. 




















By cHAPTER 57, approved March 6th, it is provided that in all 
| actions upon contract whether under seal or not hereafter brought 
in any district court the defendant may set up in abatement of 
damages a defect in or partial failure of consideration of the con- 
tract sued on and may also recoup damages sustained from a non- 
performance cr defective performance of the same contract, pro- 
vided, that in all cases where it may be necessary to file a plea, a 
notice of the particulars of the defense be annexed to the plea and 
filed therewith. This proviso would seem to apply only to suits 
for more than two hundred dollars. The act extends to the dis- 
trict courts the provisions of Rule 83 of the new Rules of the 
Sipreme Court amending section 127 of the practice act. It does 
not apply to justices’ courts. 

















THE style of actions in the justices’ courts has been changed by 
chapter 90 to conform to the new Rules of the Supreme Court. 
The same change was made in regard to the district courts by the 
act of the Feb. 20, 1886. We have been informed that the credit 
for adoption of the simple style of action of tort in the place of the 
old action of trespass on the case is to be given to a justice of the 
peace in Union County and not to the Supreme Court. He issued 
a summons entitled im fort some months before the new rules were 


adopted. 














THERE is a clumsy act which seems to have been intended to 
give commissioners of deeds power to take affidavits and to validi- 
date affidavits heretofore taken by them. We pointed out in 
October last (8 N. J. L. J. 290) that there was some doubt whether 
act of Mar. 31, 1875, Rev. 741, authorizing commissioners to take 
affidavits had been repealed by the act of Mar. 12, 1880, P. L. 287, 
which amended the act of Mar. 27, 1874, Rev. 740, and did not 
include commissioners in the list of officers. Now this act of 1886, 
chapter 66, instead of declaring th&t commissioners of deeds should 
be included with the other officers and that former affidavits should 
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be held good, provides that every affidavit authorized to be taken 
before a justice of the peace which has been or shall be taken be- 
fore a commissioner of deeds shall be good and valid in all civil 


causes, suits and proceedings as if taken before a justice of the 


peace. 


PROVISION has been made for the formation of small county 
law libraries at the court house in each county. The freeholders 
are authorized by chapter 65 to provide for the use of the county 
court at the court house a set of New Jersey reports and statutes 
and such text books as may be designated by the circuit judge, the 
amount to be expended not to exceed five hundred dollars for the 
first purchase and one hundred dollars in any succeeding year. A 
good working library of text books can be got together by means 
of this hundred dollars a year and it will greatly facilitate the 
trial of causes and be a good investment for the county. 


THE sale of lands under any judicial proceeding may now be 
made upon four weeks notice instead of two months upon a 


special order in the discretion of the court. Chapter 81, approved 
March 16, 1886. 


CHAPTER 104, a supplement to the Orphans’ court act, provides 
that all deeds of real estate made by an executrix after marriage 
and recorded before March 1, 1886, shall have the same force and 
effect and be as valid as if the same had been executed before the 
passage of the supplement of March 17, 1855 to the Orphans’ 
Court act. This is merely an act to cure a defective title and 
makes no permanent change in the law. 


CHAPTER 107 makes the fees of the clerks of the Supreme Court 
and the Court of Chancery five cents a folio for enrolling proceed- 
ing and directs that out of this sum they shall retain two cents a 
folio and that such portion of the balance as shall not be actually 
paid out for copying shall be paid into the state treasury. Does 
this mean that they are expected to employ men or women to do 
the actual work for less than three cents a folio, while they keep 
two cents themselves for doing nothing but to employ the 
copyists ? 





Allen v. Demarest, decided by Vice Chancellor Van Fleet on 
February 15th, is a striking instance of the injustice that may be 
done by reason of having separate courts of law and equity. A 
party was compelled to go into equity because the court of law 
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would not recognize his equitable set-off, and when he filed his bill 
in equity he was told that equity had no jurisdiction, because his 
set-off was not large enough, since it was less than fifty dollars. 
It is enough to state those facts to show that rank injustice has 
been done. There is no doubt an old rule of equity found in Lord 
Bacon’s ordinances, that suits under the value of ten pounds are 
regularly to be dismissed. This was repeatedly recognized in this 
country, and has been enforced in this state, but exception is made 
of cases founded on fraud or brought to establish a right of a per- 
manent nature. The reason of the rule is that a suit involving 
only fifty dollars will cost more than that and ‘‘ will as a general 
rule result in an aggravation of the wrong rather than in remedy- 
ing it.’ But if ever an exception is made to such a rule it should 
be in a case where a man having a just set-off toa suit at law for 
less than fifty dollars is not allowed to set it up, because it is 
equitable and not legal, and then files a bill in equity to have the 
judgment against him satisfied by means of the set-off. If he is 
turned out of one court because his remedy is in the other, it is not 
right to turn him out of the other also. The argument from 
expense is a good one, but it ought to be applied earlier in the 
proceedings. It would save much expense to allow the equitable set- 
off to be made in the suit at law. Why can we not take that one 
simple step toward the union of the two systems, and allow equit- 
able defences and equitable set-offs in common law actions? This 
would do away with nearly all the scandal and reproach arising 
out of suitors being turned out of one court into another, and it 
would save the delay and expense of getting injunctions in one 
court against the judgments of another. 





THE SuPREME Court beld in McGinty v. McCarter, March 18, 
1881, that the act of March 12, 1880, P. L. 326, §2, is unconstitu- 
tional in denying the right of trial by jury on an appeal from the 
judgment of a justice’s court when the judgment appealed from 
does not exceed thirty dollars exclusive of costs. The court said 
that when the constitution of 1844 was adopted the rule was that 
either party was entitled to a jury on the appeal unless he had 
waived the right of trial by jury in the court below, and the con- 
stitution provided that the right of trial by jury should remain 
inviolate. No legislation therefore since that time can affect the 
right of trial by jury which existed before. The case of Wanser v. 
Atkinson, 43 N. J. Law 571, while deciding that the parties 
were not entitled to a trial by jury on appeal when they had 
chosen to try their case without a jury below, carefully guards 
against any such conclusion where there has been a jury trial in 
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the justice’s court. This amendment in taking away the trial by 
jury on appeal where the judgment below does not exceed thirty 
dollars would apply to all cases of a verdict for the defendant and 
would enable the plaintiff after being beaten before a jury in the 
court below to compel the defendant to submit to a new trial in 
the court above without a jury and in this case and in the case of 
a verdict for the plaintiff it would be unjust to the losing party to 
be compelled to go to trial a second time without a jury, and it is 
prohibited by the constitution by which the right of trial by jury 
is maintained inviolate. 





Schmitler v. Simon, New York Court of Appeals, March 9, 1886, 
was a suit on a draft directed to Adam Simon, executor, conclud- 
ing with the words ‘‘and charge the amount against me and of my 
mother’s estate.”? Signed William J. Scharen. Across the face 
was written ‘‘ Accept Adam Simon, executor.’’ The court held 
that this was a negotiable draft and bound the executor personally. 
Ruger, C. J., said: ‘*‘ Neither executors nor administrators have 
power to bind the estate represented by them through an executory 
contract having for its object the creation of a new liability not 
founded upon the contract or obligation of the testator or intestate. 
* * * Tn actions upon contract made by them, however they 
may describe themselves therein, they are personally liable and in 
actions thereon the judgment must be de bonis propriis. * * * 
The cases are very numerous to the effect that the addition of an 
official character to the signatures of executors and administratiors 
in executing written contracts and obligations has no significance 
and operates merely to identify the person and not to limit or 
qualify the liability.”’ Pruney v. Adm’rs of Johnson, 8 Wend. 
500; Gould v. Ray, 13 Wend. 634. It being settled therefore that the 
defendant was liable in his individual capacity alone, the question 
arose whether the draft was commercial paper making the acceptor 
liable generally, or was merely an order for payment out of a par- 
ticular fund and that only. And the court held that, ‘‘ the mere 
mention of a fund in a draft does not necessarily deprive it of the 
character of commercial paper, but it must further appear, in order 
to have that effect, that it contains either an express or implied 
direction to pay it therefrom and not otherwise,’* and the conclu- 

sion was that in this case there was no such direction, but that the 

instrument was a bill of exchange and rendered the parties abso- 
lutely liable for the amount stated therein. 





OnE of the common methods of obtaining applications of reput- 
able freeholders for a tavern license is to make freeholders for the 
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purpose. Sometimes deeds for several lots are made to various 
persons and mortgages are taken back for the price, and again a 
small piece of land is conveyed to many persons as tenants in com- 
mon. This latter plan was adopted in Atlantic City, where five 
acres of salt meadow were conveyed to 1140 persons as tenants in 
common for the purpose of qualifying them to be “‘signers’”’ of the 
applications for tavern license. The Supreme Court in State, Rel. 
Austin v. Atlantic City, March 18, 1886, held that the persons who 
would lend themselves to such a scheme as this were not the reput- 
able freeholders whose certificate would be received by the courts 
as satisfactory recommendation for the good repute and honesty of 
one who seeks a license to keep an inn and tavern. A similar 
ruling was made in Smith v. Elizabeth, 46 N. J. Law, 312. 





It was held by the N. J. Supreme Court at the February term, 
in Rorer’s Haecutors v. Rorer, that it is not error to permit a 
jury to take to the jury room an itemized account used by counsel 
and referred to in the course of the trial, but not offered in evidence. 
Proof as to the items of the account had been given and the court 
in charging the jury instructed them that the paper was not evi- 
dence of the plaintiff's claim and that they were permitted to take 
it out with them and use it only for the purpose of refreshing 
their memory as to the figures which had been sworn to. 

There are a great many rulings on such questions as these that 
never come before the Supreme Court or get into the reports. It was 
once ruled in the Essex Circuit in State v. Noyes that it was no 
ground for a new trial that a paper had been sent in to the jury 
room against the orders of the court and that a juror made affidavit 
that it was this paper which determined their verdict against the 
defendant. 





In Dundee Mortgage and Trust Investment Co. v. Cooper, U. 
8. Circuit Court, District of Oregon, March 12, 1886, 26 Fed. Rep. 
665, the incorporation of the plaintiff company, organized under the 
laws of Great Britain, was proved by the production of the printed 
volume of the statutes of Great Britain on the subject of the incor. 
poration and winding up of trading companies, and the testi- 
mony of business men who had resided in Scotland and who testified 
that the book was generally received in Scotland by professional 
men and the courts as published by authority of a license from the 
government. On the first page of the book was an imprint of the 
royal arms and the title of the act. It was held that this was suffi- 
cient proof of the statute although the witnesses were not lawyers. 
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McClure Brothers v. Briggs, Supreme Court of Vermont, Feb. 
20, 1886, 4 Eastern Rep. 435 was an action for the price of an organ. 
The vendor’s agent had agreed that if the vendee was not satisfied 
with it he would take it away. The auditor found that the organ 
was a good one and almost exactly like one which the defendant said 
he was pleased with, but that the defendant without any good rea- 
son honestly thought he was dissatisfied with the organ in question 
and refused to take it on that ground. The court held that the 
vendee was bound to act honestly and give the instrument a fair 
trial and could not feign dissatisfaction, but that if he really was 
not satisfied the plaintiff could not recover. It was not enough for 
the plaintiff to show that the defendant ought to have been satisfied 
and that he had no good ground for dissatisfaction. 





The Law Quarterjj Review says: Students of the law of 
contract will read th considerable interest the judgments 
of the Court of Appeal in Johnstone v. Milling, 16 Q. B. D. 
(C. A.) 460. This case setsa limit to the principle established 
or confirmed by Hochster v. DeLatour (2 E. & B. 678) and 
Frost v. Knight (L. R. 7 Ex. III) that the repudiation 
by a promisor of his future liability under an agreement may be 
treated by the promisee as equivalent to a breach of contract. The 
Court of Appeal lay additional emphasis on the consideration that 
if the promisee is to treat renunciation as equivalent to a breach 
he must make his election; he must either treat the renunciation 
as a rescissiun of the contract or else regard it as a mere threat to 
break the contract, but he must not both treat it as a breach and 
for other purposes than bringing an action treat the contract as still 
in force. The court further intimates a doubt whether the Goctrine 
of Hochster v. DeLatour can be applicable to the case of a lease or 
other contract containing various stipulations where the whole con- 
tract cannot be treated as putting an end to the wrongful repu- 
diation of one of the stipulations of the contract by the promisor. 

Both the decision of the Conrt and the suggestions contained in 
the judgments will commend themselves to lawyers. The doctrine 
of Hochster v. DeLatour is to a certain extent anomalous, and it 
was quite time for everyone to understand that this doctrine would 
not be extended. 





In THE mriDsT of all the speculative discussion on codification, it 
is interesting to find an account of an actual successful experiment 
in codification, by the man who drew the code. This is an 
article by M. D. Chalmers on the English ‘‘ Bills of Exchange Act” 
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of 1882, in The Law Quarterly Review for April. Mr. Chalmers 
says: 

‘*The Bills of Exchange Act, 1882, is, I believe, the first code or 
codifying enactment which has found its way into the English 
Statute Book. By a code, I mean a statement under the authority 
of the legislature, and on a systematic plan, of the whole of the 
general principles applicable to any given branch of the law. A 
code differs from a digest inasmuch as its language is the language 
of the legislature, and therefore authoritative ; while the proposi- 
tions of a digest merely express what is, in the opinion of an indi- 
vidual author, the law on any given subject. In other words the 
propositions of a code are law, while the propositions of a digest 
may or may not be law. A code, on the other hand, differs from 
a consolidation act, inasmuch as it embodies the common law of 
the subject it deals with, while a consolidation act merely gathers 
together*and harmonizes the various statutery enactments relating 
to some particular matter.”’ 4 

After speaking of the failure of other Bttempts to pass codi- 
fying statutes he says the success of the Bills of Exchange act was 
due tu the fact that the bill was introduced in a form that did 
nothing more than codify the existing law, and that all amend- 
ments were left to future legislation. ‘‘In drafting the Bills of 
Exchange bill,’ he said, ‘‘ my aim was to reproduce as exactly as 
possible the existing law, whether it seemed good, bad or indiffer- 
ent in its effects. 

** The idea of codifying the law of negotiable instruments was first 
suggested to me by Sir Fitz-James Stephen’s digest of the Law of 
Evidence, and Mr. Pollock’s Digest of the Law of Partnership. 
Bills, notes, and cheques seemed to form a well isolated subject, 
and I therefore set to work to prepare a digest of the law relating 
to them. I found that the law was contained in some 2,500 cases, 
and 17 statutory enactments. I read through the whole of the 
decisions, beginning with the first reported case in 1603. But the 
cases on the subject were comparatively few and unimportant until 
the time of Lord Mansfield. The general principles of the law 
were then settled, and subsequent decisions, though very numer- 
ous, have been for the most part illustrations of, or deductions 
from, the general propositions then laid down. On some points 
there was a curious dearth of authority. As regards such points, 
I had recourse to American decisions, and to inquiry as to the 
usage among bankers and merchants. As the result, a good many 
propositions in the digest, even on points of frequent occurrence, 
had to be started with a (probably) or a (perhaps).”’ 

Mr. Chalmers then goes on to give a history of the drafting of 
the bill, and its passage through parliament in its various stages 
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from the reference to a strong select committee of bankers, mer- 
chants and lawyers, with Sir Farrer Herschell as chairman to the 
amendments made in the House of Lords at the suggestion of Lord 
Bramwell, and then speaking of the operation of the act, he says : 

‘‘The act has now been in operation for more than three years, 
so that some estimate can be formed as to its results. Merchants 
and bankers say that it is a great convenience to them to have the 
whole of the general principles of the law of bills, notes and 
cheques contained in a single act of 100 sections. As regards par- 
ticular cases which arise, it is very seldom necessary to go beyond 
the act itself. It surely must be a great advantage to foreigners 
who have English bill transactions to have an authoritative state- 
ment of the English law on the subject in an accessible form. If I 
could do the work over again, I certainly could do it better and 
should profit by past experience. But as it is, the act has given 
rise to little or no litigation. Its construction has twice been 
adverted to in reported cases, and there is one direct decision upon 
it, but iu that case it was admitted that the act correctly ropeadsis 
the common law.”’ 










A DIFFICULTY IN THE DOCTRINE OF CONSIDERATION. 


As far as I understand, contracts are valid in English law only 
on one of two grounds, either on account of a certain form observed, 
or on account of a certain mutuality between the contracting par- 
ties. The person who makes a promise to do or not to dc .vme- 
thing must derive some gain in return for his promise arisin,; from 
an act or forbearance of the other party (the promisee), and this 
gain is called consideration. 

Accordingly a promisor can be sued in virtue of an existing con- 
tract only if it is proved by the plaintiff that he is benefited in 
the way mentioned or implied in the contract. And on the other 
side the promisee can bring an action with success against the 
promisor only if he is able to prove that some benefit was granted 
to the promisor or some loss sustained by himself in return for the 
promise. 

This mutuality of the acts or promises is a necessity. Consid- 
eration, it is said, must move from the plaintiff; it is not sufficient 
if the promisor would be benefited by third persons who are not 
parties to the contract, in consequence of it. Besides, it is said 
consideration must be of some value in the eye of the law, which 
I take to mean that it must be—ultimately at least—reducible to a 
money value (conf. Anson, p. 6). 

According to Roman law a contract, properly so called, is ac- 
tionable either (1) in virtue of its form only (the stipulatio in 
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modern Roman law), or (2) because some thing has been given by 
one party under the condition to have it returned either in specie 
or in genere by the other (Contractus re); or (3) because in cer- 
tain very important cases the mere consensus was considered to be 
sufficient to create actionable obligations (Contractus consensu). 

There can be no doubt that among the consensual contracts the 
emtio venditio, that is, when a thing is to be given against the 
price to be paid by the other party, the locatio conductio, when 
the use of a thing or services are promised by one person in return 
for a sum of money from the other, the societas, when persons 
promise one to another to contribute to a common purpose, each 
imply a consideration in the sense before mentioned. 

In short, in the case of the essentially bilateral contracts, 7. e. 
those contracts which contain mutual promises of the parties con- 
cerned, a consideration is necessarily present. 

And the same must be admitted of most of the contractus re, 
although they are essentially unilateral, involving only the prom- 
ise to restore the things given or things of the same kind. 

Thus it is clear that in case of a mutuwm only the person who 
receives the money promises to do something, 7. ¢. to restore as 
much money or other tangible things to the lender as he has re- 
ceived. But it is equally clear that he is benefited by the contract, 
as having received money for his own use and disposition. The 
same remarks apply to the commodatum, where an individual 
thing is given to a person to enable him to make a certain use of 
the thing by the will of the commodans, the borrower being 
obliged to restore the thing after having made the use of it allowed 
by the lender. 

The creditor (pignoris) also derives a benefit by the datio 
pignoris, because in this way he get security for his claim. Copn- 
sideration for his promise to restore the thing pledged after he has 
got satisfaction for his claim is therefore present in this case also. 

Quite different, however, is the fourth case of real contracts with 
which we have yet to deal—the depositum. If I leave with a 
friend a box which I cannot take with me when I am going on a 
journey, then he is under the obligation to take care of it—he is 
liable for dolus and culpa lata, and has to restore the box as soon 
as I claim it back. It is quite clear that here the person who 
makes the promise is not at all benefited by the contract ; he is 
merely burdened by it: he has to provide the necessary room for 
the thing deposited, and is liable for his gross negligence. Con- 
sideration in this case seems to be absent. But there is not the 
slightest doubt that a depositum is a valid contract, and perfectly 
actionable according to English law. For this opinion I find suffi- 
cient evidence in the usual text-books, as well as in two cases 








a Ss 


- —- © & @ 


- @ 








DIFFICULTY IN THE DOCTRINE OF CONSIDERATION. 141 


which I have considered a little more carefully: Hart v. Miles, 4 
C. B., N. 8. 37 ad. fin., and Coggs v. Bernard, 2 Lord Raymond’s 
Rep. p. 989. 

The facts of the case of Hart v. Miles are shortly the following; 
the plaintiff left two bills of exchange in the hands of the defend- 
ant, who promised to get the bills disconnted and to hand over the 
proceeds to a certain banker to the plaintiffs account ; afterwards 
the defendant succeeded in getting the bills discounted, but he 
failed to fulfil the other part of his promise to pay the proceeds to 
the plaintiff's account. 

The court held that the promise was made upon anal considera- 
tion, namely, the permission of the plaintiff to the defendant’s re- 
taining the bills of exchange in his possession. 

The fact (so says Byles J.) that the defendant entrusted or con- 
tinued to entrust the bills to the defendant was a good considera- 
tion, moving from the plaintiff, for the defendant’s promise to 
hand over the proceeds, if he succeeded in getting the bills dis- 
counted. 

But is this really true? Is the fact of leaving things with anoth- 
er person in order to have them or their value preserved for one- 
self really any advantage to the person charged with this duty, or 
is he not merely subjected to a burden? I think there can be no 
doubt whatever that the word permission, grant, or other expres- 
sion which conveys the idea of a benefit conferred is not applica- 
ble to such an act. 

And it seems to me that the three judges, although they unani- 
mously justified the promise in this way, felt the weakness of this 
argument. At least, they give other reasons. Thus they say the 
loss of the opportunity of having the bills discounted elsewhere 
was a detriment to the plaintiff, which would be of itself a suffi- 
cient consideration. 

To this I must answer, that it is quite clear that parting with 
possession (and its consequences) is in itself a disadvantage, but in 
the given circumstances, where a man is either obliged or wishes 
for some reason to part with his possession, it is an advantage to 
have somebody to whom one can entrust the custody of the things 
to be parted with. 

Moreover, the kind of transfer here spoken of has not such a 
reference to the person of the promisor as seems to be implied by 
the notion of consideration. There is no benefit conferred by it 
upon that person as there is, for instance, when a right to sue him 
is waived by the promisee. 

I will now consider the case in question from the point of view 
of the Roman law. 

As I have explained, in English law the case is treated as if it 
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were a depositum. It will therefore be useful to consider its facts 
under the rules which determine the nature of Depositum in 
Roman law, and see whether it really belongs to that class of 
contracts. 

A Depositum is concluded if a person accepts a thing given to 
him without any salary for his trouble and without any other 
obligation than to keep the thing in his custody and to deliver it 
to the deponens at any future time, if he should ask for it (Arndts, 
§ 285). Thus it is decided in D. 16. 3. 1. $11, that if a man 
receives a thing under the condition to deliver it into the custody 
of a third person he is liable to an actio ex mandato, and not to 
an actio depositi ; and a similar decision is given in the two follow- 
ing sections of the same title (D. 16. 3. 1. §§ 12, 13). If we apply 
this principle to the contract in the case of Hart v. Miles, we see 
that, according to the views of Roman law, the transaction is not a 
depositum but a mandatum, for the defendant who retains the 
bills is under the special obligation to discount them and to pay 
the proceeds to the plaintiff's banker. 

Thus we are driven to enquire whether there is not something in 
the nature of a mandatum (the fourth consensual contract) which 
would constitute the elements of consideration in accordance with 
our definition of this notion. At the first sight I am inclined to 
negative this question, for a person who undertakes to perform the 
business of another man upon his request without any reward is 
apparently burdened, and only burdened, by such an agreement. 

But in the same way as in the case of depositum, it does not 
seem as if there were any doubt in the minds of the judges as to 
the actionability of a mandatwm in the sense in which it is defined 
by the Roman jurists. 

It will therefore be worth while to state the reasons given by the 
courts, and for that object I intend to consider the second case of 
Coggs v. Bernard. Here the parties agreed that the defendant 
should take up several hogsheads of brandy in the plaintiff's cellar, 
and lay them down safely and securely in a certain cellar in an- 
other street. But in putting them down there, one of the casks 
was staved, and a great quantity of brandy was spilt. The ques- 
tion was whether the defendant was liable to make good this loss. 

The judgment is remarkable for its clearness. It distinguishes 
the case clearly from a depositum in the sense of Roman law (a 
general bailment), and says that in such a case the bailee (deposit- 
arius) is liable only for gross negligence. But it is different if a 
man expressly undertakes such an act as to forward things safely 
and securely ; then he becomes liable if damage is done to them by 
his neglect (in general, whether culpa lata or levis). This opinion, 
given by Mr. Justice Gould, is more fully developed by Chief 
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Justice Holt. He distinguishes clearly the different cases of bail- 
ment, and determines the liability in each case. Thus the bailee 
with whom a thing is deposited is liable for gross negligence ; the 
bailee who had undertaken to carry things gratis will be liable if 
the things were spoilt by his own fault or that of his servants or 
agents, but not if damage was done by third persons to the things. 
And then he goes on to say, that such a transaction is called a 
mandatum by Bracton, creating an actio ex mandato. In English 
it is called, as the Chief Justice expresses himself, an acting by 
commission ; and if a man acts by commission for another gratis, 
and behaves himself negligently in the execution of his commis- 
sion, he is answerable. 

We see then that a mandatum is a valid transaction according 
to these authorities. But where is the consideration which would 
support its actionability ? 

The only answer I can find in the judgment is that the owner’s 
trusting the defendant with the goods is a sufficient consideration * 
to burden him with a careful management of the goods. 

If we generalise this sentence we must say; The confidence or 

trust which is put in the mandatarius by the mandans is a good 
consideration for the obligation of the former. But I think this 
confidence will usually be found to be present not only in the case 
of mandatum, but in all other contracts ; though its presence is by 
no means necessary for the validity of a contract. I may give a 
mandatum without trusting a person. simply because there is no 
other person whom I could employ, wifilst there is an urgent 
necessity for employing some one. ‘Trust is nothing but the usual 
motive why we enter into contractual relations with a certain per- 
son, and not with others. It has nothing to do with the notion of 
consideration, as it is understood in the sense stated above. 
- According to our researches, therefore, consideration is absent in 
case of one of the contractus re, the depositum, and it is equally 
absent in one of the four contractus consensu, the mandatum, 
although both the contracts are actionable, according to English 
law, and the liability of the depositarius, as well as the manda- 
tarius, is exactly the same as that which is recognized by Roman 
law. The depositarius is liable for dolws and culpa lata only, the 
mandatarius for every kind of culpa. 

It would be very interesting to extend this investigation to some 
other cases of contract in which difficulties have arisen about con- 
sideration. but this I must leave for some other opportunity. 

ERWIN GRUEBER. 

[Certainly it will not do to + that the bailor’s confidence in 
the bailee is a consideration for the bailee’s promise. Mr. O. W. 
Holmes has pointed out (The Common Law, pp. 196, 197) that the 
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case was really treated as one of delict, by a survival of the 
theory on mie 4 the action of assumpsit was framed. Our modern 
account of the matter is that parting with the possession of the 
ds is consideration enough. No doubt the bailor deprives 
imself of the legal advantages of possession in order to gain a 
greater benefit. But this is the case in every contract; a man 
gives a valuable consideration because that which he expects in 
return is in his own judgment better for him than that which he 
parts with. In the case of a gratuitous bailment the theory of 


consideration is strained to the utmost, but it does not break.— 
Ep. |—From the Law Quarterly Review for April. 





IN RE. WILL OF LEONORA HOWARD, DECEASED. 
(Hudson County Orphans’ Court.) 


Wills.— Undue Influence—ZJntoxication— 
Legacy obtained by a. Priest for his Church.— 
« Fo avoid a will because of the testator’s in- 
toxication it must clearly appear that the 
testator was so much under the influence of 
intoxicants at the very time of making the 
will as not to comprehend his act. 

A woman whose mind was enfeebled by 
long indulgence in drink and who was for- 
getful and occasionally delirious, and who 
died two days afterward, from the effects of the 
debauch made a will in favor of achurch in the 
presence of the priest who administered to her 


agreement with her husband and the priest 
kept the will and no one mentioned it to the 
husband. Ae/d that the circumstances were 
indicia of undue influence and that the burden 
of proof was upon the priest to show that the 
will was freely made. 

ffeld further that this presumption was 
not overcome by a general denial of undue 
influence coupled with a refusal to tell what 
was said in the confessional. The court 
cannot accept the priest’s opinion as to 
whether the woman was influenced, but he 
must tell what was said to her so that the 


the last sacraments. It was contrary to an court may judge for itself. 


Matter of application for admission to probate of a paper pur- 
porting to be the last will and testament of Leonora Howard, 
deceased. 

Mr. Charles H. Winfield, for proponent. 

Mr. Edward Q. Keasbey, for caveator. 

MoGiLL, P. J.: A paper purporting to be the last will and testa- 
ment of Leonora Howard, deceased, bearing date June 8th, 1885, is 
proposed for probate by the Rev. Thomas Killeen, the executor 
named in it. The husband of the decedent, William Howard, 
caveats against the admission of the paper to probate. By this 
paper the decedent’s entire estate is given to ‘‘St. Mary’s Roman 
Catholic Church, Star of the Sea,’’ of which the proponent is the 
senior priest. 

It is objected by the caveator that Leonora Howard at the time 
of the execution, of it had not requisite capacity to make a will and 
was unduly influenced to make the paper propounded for probate, 
and that it is consequently not her will. 

A will by the decedent in August, 1877, is proved and offered in 
evidence. By this paper all the decedent’s estate, real and per- 
sonal, is given to her husband, the caveator. Mrs. Howard’s entire 
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property, of substantial value, consists of the house and lot, in 
which she and her husband resided, worth about $800. The lot was 
purchased by William Howard in August, 1877, with his savings. 
He was a laborer by occupation. At the solicitation of his wife he 
conveyed it to her, taking from her her will as security for its return 
to him at her death if he survived her. Mr. Howard gives an 
account of this transaction in the following words: ‘‘ Because she 
was always giving me provocation to desert her, so that if I did 
desert her, she would have a house, I said I would if she would 
make a will, that if she died first the property would come to me.”’ 
The will of 1877 was made in pursuance of this agreement, at the 
time of the conveyance to Mrs. Howard. After this transaction 
Mr. Howard with his own funds caused a house to be put upon the 
lot, and the husband and wife made the place their home. 

The proofs show that for many years Mrs. Howard was addicted 
to the use of intoxicating liquor, and that in time this use became 
excessive. She would be on drunken sprees for months at a time, * 
was frequently arrested for drunkenness, was at times carried home 
in a state of intoxication, and latterly was reputed to be an habit- 
ual drunkard. 

To avoid a will because of the testator’s intoxication it must 
clearly appear that the testator was so much under the influence 
of intoxicants at the very time of making the will as not to com- 
prehend his act. Intoxication is temporary insanity. For the 
time being the brain is incapable of performing its functions, but 
this species of derangement ceases when sobriety brings return of 
reason. 1 Redfield on Wills 160; Peck v. Cary, 27 New York 17; 
Shelford on Lunacy 304. . 

Long continued inebriety although resulting in occasional insan- 
ity, does not require proof of lucid intervals to give validity to the 
acts of the drunkard, as is required where general insanity is 
proved, unless permanent derangement of the mind is shown; con- 
sequently where habitual intoxication is shown there will be no pre- 
sumption that there was incapacitating drunkenness at the time of 
making the will. This must be made affirmatively to appear or the 
presumption of capacity will control. Gardner v. Gardner, 22 
Wendell 525; Ayrey v. Hill, 2 Add. 206; Redfield Am. Cases on 
Wills 206. 

We do not think that the proofs in the case under consideration 
established that Mrs. Howard was suffering with the insanity of 
delirium tremens, or that she was so intoxicated as to be deprived 
of testamentary capacity at the very time of the making of the 
will. They rather show that her mind was impaired and enfeebled 
and her nervous system exhausted by long continued indulgence 
in the use of stimulants to an inordinate degree that at times, 
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about the time of making the will, she was forgetful and delirious, 
and that she was under constant fear of death and in alarm as to 
her future after death. Evidently her mind struggled at times for 
mastery and was nearly unbalanced. In such condition as this 
she may have had testamentary capacity. Stackhouse v. Horton, 
2 McCarter 206; Turner v. Cheeseman, 2 McCarter 243. 

On the eighth of June, William Howard, seeing, as he says, that his 
wife was getting very sick, went to St. Mary’s Church fora priest and 
brought Rev. Andrew H. Eagan, one of the junior priests of the 
parish, to see his wife. It was the first time a priest of that parish 
had ever visited Mrs. Howard. It does not appear that Mrs. How- 
ard ever took special interest in St. Mary’sChurch. Father Eagan 
thinks that Mrs. Howard once confessed to him before this visit to 
her, but is not sure. He was alone in confessional with the woman 
when he visited her, and then went, as he says, for the sacrament, 
stopping to find a lawyer on his way but failed to do so; he then 
went to the Church, informed Father Killeen, the senior priest, 
that Mrs. Howard desired to make a will in favor of the church 
and then returned to the sick woman’s room. 

Father Killeen, then, in a buggy in company with his nephew, 
sought the lawyer, found him, and drove with him to Mrs. How- 
ard’s house, informing him on the way that Mrs. Howard desired 
to make a will in favor of his church. When the house was 
reached Father Killeen went alone into the sick woman’s room, as 
he says, to announce Mr. Benny, the lawyer, then took Mr. Benny 
in and introduced him to Mrs. Howard, left the room and remained 
within call, went in again at the request of Mr. Benny to give the 
corporate name of his church and when Mr. Benny desired him to 
summon a person to join with him (Benny) in witnessing the will, 
went with his nephew into the sick woman’s room and remained 
there. Mr. Howard was not told of what was being done although 
he was at the house and had conversed with both Fathers Killeen 
and Eagan and Mr. Benny. 

After the paper was executed Father Killeen and Mr. Benny 
drove away together and as they drove Mr. Benny handed the will 
to Father Killeen. Nothing was said to Mr. Howard about the 
will until after Mrs. Howard’s death, when Father Killeen informed 
him about it. Sacraments were administered by Father Eagan, 
but whether before or after the making of the will does not appear. 
Probably the sacraments were administered just before the will 
was made, because when the woman first said she wished to make 
a will to the church, as Father Eagan says, he was about to go for 
the sacrament, after the confession was over. He got the sacra- 
ments and returned to the house. He is asked the following ques- 
tion and makes the following answer: 
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Q. ‘‘Had you been in the room sometime before she sent for a 
lawyer ¢ 

A. ‘*I was there while administering the sacrament and the 
extreme unction, ten minutes.’’ 

The proofs show that Howard was kind and attentive to his wife 
during her sickness, that a proper affection existed between them, 
and that the wife, during this last illness, said that Howard would 
have the property at her death. We think that the proofs estab- 
lish an enfeebled and nearly unbalanced mind, a great fear of 
closely approaching death and of the future beyond it—the visita- 
tion of the priests—their confidential relations to Mrs. Howard 
through the confessional, and administration of the sacraments 
(particularly extreme unction) at the time of making the will, 
their active, prompt and exclusive control of the preparation and 
the execution of the will, anda secrecy maintained toward William 
Howard, in whose favor the former testamentary disposition was 
made. Mrs. Howard’s hasty and apparently capricious change in 
her testamentary intentions, her ignoranc® in the transaction of 
natural obligation to a kind and affectionate husband, and of the 
binding force of an agreement with him, and her selection of a 
church corporation in which she had never indicated special inter- 
est: these circumstances are indicia of undue influence, and accord- 
ing to well settled law throw the burden of establishing the free 
agency of Mrs. Howard in making this will upon the proponent. 

In Tyler v. Gardiner, 35 N. Y. 592, Court of Appeals, Judge 
Porter uses the following language: ‘‘ When the principal benefi- 
ciary under a will prepared for execution by a party borne down by 
disease and close upon the verge of death, assumes the responsi- 
bility of initiating it, of preparing final instructions, of employing 
the draftsman, of selecting the witnesses, of being present at every 
stage of the proceedings and of excluding those to whose inheri- 
tance a new direction is given, it behooves such beneficiary to be 
provided with evidence that the instrument expresses the honest 
and spontaneous purposes of the person who is called upon at sich 
time to reverse the provisions of a previous testamentary disposi- 
tion made in health and strength in favor of those having clear 
claims upon the justice and bounty of the testator. 

‘*The studied privacy attending the preparation of the will, the 
constant presence and vigilence of the principal beneficiary, and 
her omission to advise her son and the grandson of the approach to 
death are familiar indicia of the exercise of undue influence. 

‘*In Marx v. McGlynn, 88 N. Y., Judge Earl, says: But there 
are certain cases in which the law indulges in the presumption that 
undue influence had been used, and those cases are where a patient 
makes a will in favor of his physician, a client in favor of his 
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lawyer, a ward in favor of his guardian, or a person in favor of his 


priest, or religious adviser, or where other close confidential rela-. 


tionships exist. Such wills when made to the exclusion of the 
natural objects of the testator’s bounty are viewed with great sus- 
picion by the law, and some proof should be required beside the 
Jactum of the will before the will can be sustained. 

‘*In Ashwell v. Tomi, 2 L. R., Brt. on Divorce, 477, it was held 
that although there is no rule of law which forbids a man to be- 
queath his property to his medical attendant, yet it is not a favor- 
able circumstance for one in such a confidential position with 
respect to a patient laboring under severe disease to take a large 
benefit under such patient’s will, more particularly if it be executed 
in secrecy, and the whole transaction assumes the character of a 
clandestine proceeding. In such case the onus will lie heavily 
upon the party benefitted to maintain the validity of the will.’’ 

In Drake’s appeal, 45 Conn. 9, the will was drawn by a vestryman 
of an Episcopal Church of which the decedent was a member, and 
to which he was a liberal contributor. This vestryman was made 
sole executor; another vestryman of the church and the decedent’s 
brother-in-law witnessed the will—the brothers and sisters of the 
decedent though not far away, were not notified of his illness and 
near approach to death, or of the making of the will. The bulk 
of the property was given to the church. In this case the pre- 
sumption above referred to was invoked, and probate of the will 
refused. 

In Marsh v. Tyrell, 2 Hoagg Ec. R. 87, Sir John Nichol says of 
the party originating and conducting the transaction and being 
present at all material parts of it: ‘‘ The case proceeds to the factum 
under presumption of fraud and imposition.’’ To the same effect 
are the following cases: Delafield v. Parish, 25 N. Y. 35; Tyler 
v. Gardiner, 35 N. Y. 569; Billinghead v. Vichies, 1 Phillimore 
187; Park v. Ollatt, 2 Phillimore 323; Ingram v. Wyatt, 1 Hagg 
384; Barry v. Brittin, 1 Curteis 614. 

In this last case on appeal (1 Curteis 637) Mr. Baron Parke says: 
‘*If a party writes or prepares a will under which he takes a bene- 
fit, that is a circumstance which ought generally to excite the 
suspicion of the court, and calls upon it to be vigilant and jealous 
in examining the evidence in support of the instrument in favor of 
which it ought not to pronounce unless the suspicion is removed, 
and it is judicially satisfied that the paper propounded does express 
the true will of the deceased.”’ 

In Rusling v, Rusling, 9 Stewart 609, Justice Dixon says: ‘‘ The 
first is the fact that the will in question was drawn by one of the 
favored legatees. While this circumstance does not of itself invali- 
date a will, it certainly is a matter which excites the judicial mind 
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to suspicious scrutiny. In Den v. Gibbons, 2 Zabriskie 137, Chief 
Justice Green is reported to have said that where the testator was 
very infirm, and the will executed in the article of death, it had 
- been rightly held that the preparation of the will by the principal 
legatee was conclusive against its validity. So other concomitants 
might readily be suggested which would give to the fact that the 
favored party had drafted the instrument, almost irresistible force 
as evidence that the alleged testament was not the will of the 
decedent.”’ 

In the case of Dale v. Dale, 11 Stewart 274, the Court of Errors 
and Appeals of this state threw the burden on a son to show his 
mother’s free agency in making a will where it was made to appear 
that the mother was of feeble mind; that this son was instrumental 
in preparing the will—that by it he took the bulk of the estate to 
the exclusion of a brother for whom the mother had expressed 
affection before coming under the brother’s influence, and that the 
mother was prejudiced against the injustice of disinheriting a child. 
And this, though at the time the will was made he was hundreds 
of miles from his mother, and (although in correspondence with 
her about the execution of the will) had not seen her for weeks. 

We then look to the proponent, to show that the paper offered 
for probate expresses the spontaneous will of Mrs. Howard. The 
proponent, Father Eagan and Mr. Benny, have been examined as 
witnesses on this behalf. Thomas Killeen, the second subscribing 
witness, who is a nephew of proponent, is saia to be in Ireland, 
and is not produced. His deposition has not been taken. 

Father Killeen in his testimony says, that he saw Mrs. Howard 
several times about, and at the time of making the will. He says: 
‘*T went in the first time in connection with the lawyer; I came out 
and the lawyer went in; I went in a second time by order of the 
lawyer to give the name of the corporation. Then afterwards we 
went in, we were all in there, then I came, for Mrs. Howard said 
she wanted to speak to me.”’ 

This witness does not give any conversation he had with Mrs. 
Howard. He does not say that all that passed between him and 
Mrs. Howard when he went into the room to announce the lawyer 
was his remark that the lawyer was there ready to make the will. 
He does not deny even in general terms any attempt on his part to 
influence her will. His testimony is clear and unequivocal as far 
as it goes, but instead of assisting him, seems to go to establish 
circumstances which, as we have seen, throws a burden upon him 
which he does not discharge. 

Father Eagan says that he was called to see Mrs. Howard on the 
8th of June, and at first conversed with her three or four minutes. 
That he saw she was sick ‘‘laboring under some heavy ailment’’ 
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then, but he thought not in immediate danger of death. That she 
seemed to be in pain, and that as he was about to go for the sacra- 
ment, she said she desired to make her will in favor of the church, 
as she was unwilling to give the homestead lot to her husband. 
He says he advised that a lawyer be procured and that she desired 
to see Father Killeen about a lawyer. On cross-examination, he 
says, that she was. not a regular attendant at his church; that he 
thinks she confessed to him once about a yearago. The following 
questions and answers occur in the cross-examination of this 
witness : 

Q. I understand you that all you tell is what occurred entirely 
outside the confessional; what occurred inside the confessional you 
have told us nothing about was said to youorby you? A. I know 
nothing about that. @Q. That is a part of your duty not to know 
anything, so that for all I have stated, you may have induced her 
possibly to make a will in your favor? A. You ask me if I ever 
induced the woman to make a will: I don’t know. Q. What 
occurred in confessional is not tu be considered? A. I didn’t 
induce the woman to make the will. I gave the answer whether 
lever induced the woman to make the will, and answer, I don’t 
know. Q. But I understand you, suppose I go direct to the con- 
fession and could frame the question on the most general terms, 
could you answer? A. Whether I ever induced the woman to 
mak? a will I answer emphatically, No; anything that you ask me, 
anything about the confessional, all I can say is, I don’t know. 
Q. I do then understand this answer: You exclude whatever 
occurred in the confessional necessarily, as if it didn’t exist ? 
A. Your question is universal, I have given the answer. Q. I ask 
you whether in giving your answer to my question you felt bound 
in conscience to exclude what occurred in the confessional so that 
you answer my question as if that did not exist? A. Any ques- 
tion you put to me touching my official duty I answer, I don’t 
know, but in questions outside my official capacity. Q. But if 
that answer involves by its terms something that occurred in the 
confessional, would that answer be given just as if it didn’t exist— 
does the word ever include the time of the confessional or does it 
exclude it? A. You ask me did I ever influence the woman, I 
answer, never. @. Does the word ever cover the confessional ? 
A. The word covers all time. @Q. Does it cover the period of con- 
fessional? A. Yessir. Q. Then I will ask you did she ever tell 
you she had been drinking in the confessional or out of it? A. I 
don’t know. Q. Did she ask yon what she could do to help her- 
self in anyway in the way of using her property? A. No, Sir. 
Q. Did you say anything to her at any time, in the confessional or 
outside, outside I will say first? A. No, Sir. Q. In the confessional 
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did you say anything toheraboutit? A. Idon’tknow. Q. Inthe 
confessional did you urge her that she ought to give her property 
to the church? A. I don’t know. Upon re-direct examination: 
Q. I understand you that you never attempted to influence the dis- 
position of the property? A. None whatever. 

Greenleaf in his work on Evidence (1 Greenleaf on Ev. 247) after 
showing that, by the common law of England, communications 
made at the confessional] are not privileged, says: ‘‘ The law of 
Papal Rome not only excepts such confessions from the general 
rule of evidence as we have already intimated, but punishes the 
priest who reveals them. It even has gone farther: for Mascardus 
after observing that, in general, persons coming to the knowledge 
of facts under an oath of secrecy are compellable to disclose them 
as witnesses, proceeds to state the case of confessions to a priest as 
not within the operation of the rule, on the ground that the con- 
fession is made not so much to the priest as to Deity, whom he 
represents, and that therefore the priest, when appearing as a 
witness, in his private character, may lawfully swear that he knows 
nothing of the subject.’’ 

Evidently Father Eagan has followed this law in his answers ‘‘I 
don’t know,’’ when questioned as to what was said at the confes- 
sional. He testifies to his opinion that he did not influence Mrs, 
Howard to make the will. He in substance refuses to tell whether 
anything was said on the subject of the will or what if anything 
was said on that subject during confession. If anything was said 
he concludes that it did not influence Mrs. Howard. We cannot, 
as a court, accept this opinion in the place of the conversation or 
premises upon which it is based. It is our province and duty to 
reach our conclusions from what has been said and done, and not 
from the opinion Father Eagen gives us. Garrison v. Garrison, 
2 McCarter 269; Turner v. Cheesman, 2 McCarter 243. This wit- 
ness was produced by the proponent to rebut a presumption. 
The proponent was content with the answers given by the wit-- 
ness. He did not ask the court to compel Father Eagan to speak 
as to that which he believed his obligations as a priest forbade 
him to tell. It has not been made to appear to our satisfaction 
that the will made by Mrs. Howard was her free or spontaneous 
act. And the presumption against it, above stated, must control 
us then in our conclusions upon his case. 

Our decision does not impute fraud to the priests who were 
concerned in the making of this will, as the word fraud is com- 
monly understood. Such an imputation is not necessary to our 
conclusions. Judge Sharswood in Boyds.v. Boyd, 66 Penn. 293 
says: ‘‘ Undue influence is very nearly allied to fraud, yet it may 
be true that they are not identical, so that while undue influ- 
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ence comprehends fraud it by no means embraces every species 
of undue influence.’’ ‘‘A person for very disinterested purposes, 
and because he believes it is the duty of the testator to make a will 
of a particular character, may carry his persuasion and influence 
beyond that point which is legitimate, yet it would hardly deserve 
so harsh a word as fraud.’’ In their zeal for the welfare of their 
church, the priests may unconsciously have exerted an illegal 
influence by a word of encouragement or suggestion to this dying 
woman who was so solicitous about her eternal welfare, to do some- 
thing while on earth for God, before whom she must stand in judg- 
ment. Their presence, the execution of their offices, the woman’s 
remembrance of her ill-spent life, and her dread of that which was 
beyond the grave, may have made her susceptible to the influence 
thus brought to bear on her, however insignificant it could possi- 
bly have been to a person robust in mind and body. The worthy 
gentlemen who exerted this influence may well have been uncon- 
scious that they were causing Mrs. Howard to make their will 
instead of her own. 

In Turner v. Cheeseman, McCarter 265, the Ordinary says: ‘‘ No 
matter how little the influence, if the free agency is destroyed, it 
vitiates the act, which is the result of it.’’ Probate of this paper 
as the last will and testament of Mrs. Howard will be denied. 





STATE v. McCORMICK. 
(Mercer Special Sessions, April 1, 1886.) 


Criminal Law — Former Conviction— oan indictment for marrying the child so 
Abduction and Marriage of Abducted Child. abducted. 
—A conviction for the abduction of a child A conviction for an attempt to commit a 
under seetion 82 of the Crimes act, is no bar _ crime will not prevent the punishment of the 
offender for the crime itself. 


On indictment for marrying a girl abducted by the prisoner. 

The prisoner being a resident of Monmouth county abducted a 
girl under fifteen years of age and brought her to Trenton, and 
there married her. He was indicted and convicted in Monmouth, 
for the abduction under section 82 of the Crimes act, and he was 
afterwards indicted and tried for the marriage under the second 
part of the same section and was convicted. He now moves for 
arrest of judgment. 

The opinion of the court was delivered by 

Srewart, P. J.: The eighty-second section of the Crimes Act 
(Rev., p. 241), provides that ‘‘If any person shall unlawfully con- 
vey or take away any woman child unmarried, whether legitimate, 
or illegimate, being within the age of fifteen years, out of, or from the 
possession custody or governance, and against the will of the father, 
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_ mother or guardian of such woman child, though with her own con- 
sent, with an intent to seduce, deflower, or contract matrimony with 
her, such offender shall be deemed guilty of a misdemeanor, and, 
on conviction, shall be punished by fine not exceeding four hun- 
dred dollars, andimprisonment at hard labor for any term not ex- 
ceeding two years, or either of them; and if he deflower such 
woman child, or, without the consent of her father, mother or 
guardian, contract matrimony with her, then and in such case he 
shall be deemed guilty of a high misdemeanor, and, on conviction, 
shall be punished by fine not exceeding one thousand dollars, and 
imprisonment at hard labor for any term not exceeding five years, 
or either of them; and further, every such marriage shall be 
void.”’ 

The defendant, then and now a resident of the county of Mon- 
mouth, did, on the twenty-ninth day of March, 1885, take away 
one Mary Ann Van Derveer, being a woman child under the age 
of fifteen years, who was domiciled with her father, a resident of 
the county of Monmouth, without his consent, and brought her to 
the city of Trenton, in this county, and was there married to ‘her 
by a regular minister of the gospel. 

For this he was indicted by the grand jury of Monmouth county, 
under the first clause of the above recited statute, convicted and 
sentenced to pay a fine of $400, which he has since paid. He was 
afterwards indicted by the Grand Jury of this county under the 
second clause of said statute, pleaded non vult, was convicted, 
and now moves in arrest of judgment that he has already been 
convicted in another court of competent jurisdiction for the same 
offense, and that, under the constitution of the United States, 
(Const. U. 8. Amend. Art. V.,) and the laws of this state, he is not 
liable to be again convicted and punished under this indictment. 
This ground is equivalent to a plea of auterfois acquit and the 
burden of sustaining such a plea lies, of course, on the defendant. 

The defendant must show that the conviction is for the same 
identical offence. 4 Black, Com., 336; State v. Nash, 86 N. C. 
650; Jenkins v. State, 78 Ind., 133; and that by the production of 
the record, Durham v. People, 5 Ill., 172; State v. Rugan, 68 Mo., 
214; King v. Taylor, 3, Barn. and Cress., 502; Martha v. State, 26 
Ala., 72. See Vaughan v. Com., 2 Va. Cas., 273; State v. Standi- 
fer, 5 Port., 523; King v. Emden, 9 East. 437; Bainbridge v. State, 
30 Ohio St. 264; and if the record show that the evidence neces- 
sary to support a conviction on the indictment on trial would have 
been insufficient to procure a legal conviction on the former trial, 
the plea of auterfois acquit cannot be sustained. Com. v. Trim- 
mer, 84 Pa. St., 65; State v. Keogh, 13 La. Ann., 243. 

Where the facts on which the state relies are the same in two 
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indictments, there may be a second conviction, if the second 
offence is different from that on which the defendant has already 
been convicted. Thus a conviction for an assault with intent to 
murder is no defence to subsequent indictment for the murder of 
the same person, Com., v. Roby, 12 Pick, 496; State v. Littlefield, 
70 Me., 452; Com., v. Evans, 101 Mass., 25; State v. Hattabaugh, 
66 Ind., 223; Burns v. People, 1 Parker, 182; Reg. v. Morris, L. 
R. (I C. C.) 90: 10 Cox, C. C., 480; Salvi’s case, Id., 481, note ; 
see Moore v. State, 71 Alu., 307; Bryant v. State, 72 Ind., 400. 

A conviction for an assault and battery is no bar to a subsequent 
conviction for a riot, growing out of the same transaction. Free- 
land v. People, 16 Ill., 380; Skidmore v. Bricker, 77 IIll., 164; see 
Helt v. State, 38 Ga., 187; State v. Townsend, 2 Harring, 543; 
State v. Ingles, 2 Hayw., 4. Nor can a conviction of an assault 
and battery be pleaded in bar to an indictment for an assault with 
a deadly weapon, which arose from the same affray. Severin v. 
People, 37 Ill., 414; State v. Foster, 38 Iowa, 525. Nor to an 
indictment for rape. People v. Saunders, 5 Parker, 196. 

A plea of former conviction for the unlawful disturbance of a 
religious assembly, ‘‘ by loud noise,’’ etc., is no défence to an 
indictment for an assault with intent to kill by shooting with a 
pistol, although *‘ the loud noise”’ of the previous indictment may 
have been the report of the pistol in the shooting of the last in- 
dictment. State v. Ross, 4 Lea., 542. Under a statue punishing 
the abduction of child, a conviction of an attempt to abduct has, 
been held good. People v. Milne, 60 Cal., 71. 

Auterfois acquit of a burglary and larceny cannot be pleaded 
to another indictment for burglary, with intent to commit a lar- 
ceny. Rex v. Vandercomb, 2 Leach, C. C., 816-828; State v. 
Cooper, 1 Gr., 361-376, citing Stoops v. Com., 7 Serg, and R., 491; 
Wilson v. State, 24 Conn., 57-67; State v. Martin, 76 Mo., 337. 
See, however, Roberts v. State, 14 Ga., 8; People v. Smith, 57 
Barb., 46; Gordon v. State, 71 Ala., 315; State v. Gleason, 56 
Iowa, 203; State v. De Graffenreid, 9 Baxt., 287. 

An acquittal on a charge of rape is no defence to another charge 
of an assault with intent to commit arape. State v. Jesse, 3 Der. 
and Bat., 98. So, an acquittal of murder of an unborn child by 
the use of means intended to produce a miscarriage by the mother, 
is no bar to an indictment for an attempt to procure a miscarriage 
by the use of the same or any other means. State v. Elder, 65 
Ind., 282. The wilful killing of an animal, with intent to injure 
its owner, is a different offense from the wilful and wanton killing 
of such animal, the property of another. Irvin v. State, 10 Tex. 
App. 78. See State v. Ellison, 4 Lea., 229. A conviction for lewd 
and lascivious cohabitation is no bar to a conviction and sentence 
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for adultery, although proof of the same acts of unlawful inter- 
course is introduced on both trials. Morey v. Com., 108 Mass., 
433. One convicted of unlawful trading with a slave was held 
punishable for receiving goods stolen by such slave, both charges 
being founded on the same act. State v. Taylor, 2 Bailey 49. 

Setting up a gaming table is a distinct offense from keeping a 
gaming table and inducing others to bet upon it. Hinkle v. Com., 
4 Dana 518. See Fiddler v. State,7 Humph., 508. An acquittal 
of a charge embezzling cloth of which overcoats are made, is no 
defense to an indictment for embezzling overcoats, although the 
same facts are relied upon in both trials. Com. v. Clair, 7 Allen 
525. A conviction on a charge of larceny is not a bar to a subse- 
quent prosecution for receiving, concealing and aiding in the con- 
cealment of the same goods alleged to have been stolen. Foster 
v. State, 39 Ala. 229; nor to a subsequent charge for obtaining the 
same goods by false pretences. Dominick v. State, 40 Ala., 680. 
A conviction for violating three sections of a statute in regard to- 
selling intoxicating liquors, was held to be no bar to a prosecution 
for violating a fourth section, which prescribed a different offense 
and penalty. Miller v. State, 3 Ohio St., 475. See State v. Wil- 
liams, 1 Vroom 102, 107, 111. 

Where a statute permits a prosecution for two distinct and inde- 
pendent offenses, as burglary and larceny, in the same count or in 
separate counts, and provides a different punishment for each 
offense, a conviction of one is no bar to a conviction of the other, 
State v. Bruffey, 75 Mo., 389; State v. Martin, 76 Mo., 337. See 
Sullivan v. People, 27 Hum., 35; State v. Foster, 33 lowa, 525, 
Our statute (Rev., p. 241, sec. 82,) is a modification of 5 Philip 
and Mary, c. 8, which enacts that if any person above the age of 
fourteen years shall unlawfully convey or take away any woman 
child, unmarried, within the age of sixteen years, from the pos- 
session and against the will of the father, mother, guardians or 
governors of such child, he shall be imprisoned two years, or 
fined, at the discretion of the justices ; and if he deflowers her, or, 
without the consent of her parents, contracts matrimony with her, 
he shall be imprisoned five years, or fined, at the discretion of the 
justices, and she shall forfeit all her lands to the next of kin daring 
the life of her husband. This was modified by 24 and 25 Vict. c. 
100, sec. 55. 

The statute of Philip and Mary was adopted or copied in severa 
of our states, and persons punished for its violation. State v. 
Findlay, 2 Bay., 418; Anderson v. Com., 5 Rand., 628. And it 
was held in State v. Tidwell, 5 Strobh., 1, that counts for abduc- 
tion with intent to marry might be joined with counts in the same 
indictment for abduction and marrying, and that under a general 
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verdict of guilty the defendant might be punished under the latter 
clause, which inflicts (as our statute does) a more severe penalty 
than the former, on the ground that a conviction under the last 
necessarily includes a conviction under the preceding clause. See 
People v. Bristol, 23 Mich., 118; People v. Cook, 61 Cal., 478; 
State v. Sullivan. 85 N. C., 506. Under an indictment for abduc- 
tion it was held that where she was taken from one county into 
another and there married, an indictment therefore would lie in 
the latter county. Fulwood’s Case, Cro. Car., 488, citing Bruton 
v. Morris, Hob., 183; see Rex v. Pigot, Holt, 758; State v. Round, 
82 Mo., 679, (where the abducted child was brought from lowa 
into Missouri); Phillips v. People, 55 Ill., 429. 

From an examination of the foregoing cases, and their applica- 
tion to this one, the conclusion is that, at common law, ‘a convic- 
tion of an attempt to commit a crime will not prevent the pun- 
ishment of the offender under a subsequent indictment for having 
committed the offense ; and that the same rule governs in case of an 
indictment with intent to commit an offense and one for its con- 
summation ; and also where a more aggravated crime grows out of 
the perpetration of an inferior one. If this be true where the acts 
are identical, and the defendant does nothing after the commission 
of the offense to aggravate it, a fortiori must it be true where 
the defendant, as in this case, after abducting the child with in- 
tent to marry her, accomplishes that intent by a marriage, and 
especially so where the statute itself discriminates between the 
two offenses, and imposes a more severe penalty upon the commis- 
sion of the more heinous offense. Since the defendant has only 
been indicted and convicted for abduction with intent to marry the 
child, that conviction cannot be pleaded by him in bar to the 
present charge of having abducted and married her. The motion 
in arrest of judgment is consequently overruled. 


ABSTRACTS OF N, J, CHANCERY DECISIONS. 


[The following are the head notes of cases which have appeared 
in the Atlantic Reporter and are not contained in 13 Stewart.—Ep. ] 


COOK v. McCAHILL, ET AL. 


Judgment by Confession as Security for Loan—Assignment— 
Cancellation. 





Complainant, in order to obtain a loan of money, confessed a 
judgment to one W., who, in order to make the necessary affidavit, 
gave a check for the amount of the judgment to C., the complain- 
ant, which C. was to hold until W. sold the judgment, when it was 
to be returned. The judgment was bought. by McC., who sent an 
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attorney to investigate the validity of the judgment and the proba- 
bility of its being paid. The attorney had C. and W. each make 
an affidavit as to the judgment being bona fide and given for a 
valuable consideration. (C., the complainant, now asks to have the 
judgment canceled by the payment of the principal money, without 
interest, and on payment of costs by defendant, under the usury 
statutes of New Jersey, (Revision 519,) as he claims that the con- 
tract was a usurious one. Held, that the affidavits of the com- 
plainant and W. estop them from denying the validity of the 
judgment in any way, and the bill must be dismissed with costs. 





CHILDS, ET AL. v. JONES, ET AL. 
1. Hquity—Right to, Must be Clearly Shown—Particular Case. 


J. held a judgment, which, through a third party, was assigned 
to his wife. C. claimed an agreement with J. that the judgment 
was to be assigned to him for certain considerations which were 
performed by C., and filed a bill in chancery, asking that court to 
order an account, and Mrs. J. to pay, from the proceeds of the 
judgment, the amount found to be due said complainant. Held, 
that, the proof not sustaining the charge that the judgment was to 
have been assigned to C., the right of the wife to the judgment is 
left untouched. 


2. Hvidence— What most Creditable Regarding Value of Real 
Estate. 


J., the defendant, asked that C. be held liable for the difference 
between what the complainant C. received for certain lands and 
what about fifty witnesses testified it should have brought. Held, 
that the real-estate agent selling the land being an expert, and the 
fact that no larger price could be received for the land after being 
in the market for a long time, were better evidence of the worth of 
it than the testimony of the witnesses who were not experts, and 
who testified in a general way. 





NAAR v, NAAR. 


1. Heecutors and Administrators—Power to sell and Convey 
Interest in Lands. 


An executor to whom an interest in lands is devised in fee has 
power to sell and convey said interest ; that interest being incident 
to the ownership in fee. 


2. Trustees—Power to Sell and Convey Interest in Lands. 


When a trust directs the property devised to be converted into 
money the power to sell and convey is necessary to the execution 
of the trust. 
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BUCKHEIT v, SMITH. 


Evidence—Defendants’ Testimony, When Called by Com- 
plainant Considered Conclusive. 

When a complainant files a bill charging fraud it is his duty to 
show it, and if forced to call the defendants to the witness stand 
the evidence given by them, unless impeached, must be taken as 
conclusive. 





MEASURALL v. PEARCE, ET AL. 


Mortgage—Foreclosure— Verbal Agreement to Extend Time of 
Payment as Defense. 
A verbal promise by the mortgagee, without any consideration 
to extend the time of payment of the mortgage, is not a good 
defense in a suit in equity to foreclose the mortgage. 





TROTTER v. LEHIGH ZINC & IRON CO., LIMITED, ET. AL. 


Atiachment—Money in Court for any Party may be Attached 
by Creditors of such Party. 

Money which became due to a party under a contract, during 
the progress of a suit in this court, was ordered paid into court, to 
await the further order of the court. The party in whose behalf 
such money was paid has such a right or interest therein as may 
be attached. 





CHANCELLOR OF THE STATE v. TRAPHAGEN, ET AL. 
Mortgage—Foreclosure—Personal Decree for Deficiency—Act 
of March 12, 1880. 


In a suit to foreclose a mortgage a personal decree for a deficien- 
cy cannot be granted since the passage of the act of March 12, 
1880. Allen v. Allen, 34 N. J., Eq. 493, followed. 





MISCELLANY. 


IMPEACHMENT PROCEEDINGS. 


followed immediately by sentence of de- 
privation of office and perpetual disqualifi- 
cation. 


THE TRIAL OF PATRICK H. LAVERTY, KEEP- 
ER OF THE STATE PRISON, BEFORE 


THE COURT FOR THE TRIAL 
OF IMPEACHMENT. 

Patrick H. Laverty, Keeper of the State 
Prison, having been impeached by the As- 
sembly for misdemeanors in office, was tried 
before the Senate, and convicted upon two 
charges and acquited on the rest. ‘The con- 
viction took place on April 21st, and was 


The beginning of the proceedings was the 
appointment of a committee of three Re- 
publicans and three Democrats to investi- 
gate the charges against Patrick H. Laverty. 
This committee having reported that the 
evidence was such as to require an impeach- 
ment the House sustained the report and re- 
solved to present articles of impeachment. 





MISCELLANY. 


The Speaker having appointed Messrs, Cor- 
bin, Seymour and Gourley a committee on 
the impeachment, the committee appeared 
before the Senate on March 4th, and said: 


Mr. President: In obedience to the order of the 
House of Assembly we a pred before P ee and in 
the name of the House of Assembly and of all the 
people of the State of New Jersey, we do impeach 

atrick H. Laverty, —— Keeper of the State 
Prison, of high crimes and misdemeanors in oflice, 
and we further inform the Senate that the House 
of Assembly will in due time exhibit particular 
articles of impeachment against him and make 
good the same ; and in their name we demand that 
the Senate take order for the appearance of the 
said deo H. Laverty to answer said impeach- 
ment. i 


The President announced to the commit- 
tee that the Senate would take due notice 
thereof. 

Returning to the House the committee 
made the following report: 


Mr. Speaker: In obedience to the order of the 
House we proceeded to the bar of the Senate, and 
in the name of this body, and of all the people of 
the State of New Jersey, we impeached, as we were 
directed to do, Patrick H. Laverty, principal Kee 
er of the State Prison, of high crimes and misde- 
meanors in office, and we demanded that the Sen- 
ate should take steps to make him appear before 
that body to answer for the same and announced 
that this House would soon present particular arti- 
cles of impeachment and make them good, to which 
the response was, order shall be taken. 


Senator Fish, immediately after the House 


Committee retired, offered a_ resolution, 
which was adopted, creating a special com- 
mittee to prepare rules, etc., for the trial. 
Senators Fish, Youngblood ahd Vanderbilt 
were appointed the committee. 

The rules were carefully prepared by the 
committee and perfected in the Senate with 
a view to making a precedent for future 
trials. They were substantially the same 
as those which governed the United States 
Senate on the trial of Andrew Johnson. 

The Speaker of the House afterwards 
appointed Messrs. Parker, Gangewer, 
Hutchinson, Besson and Throckmorton. 
Mr. Besson declined to serve, and on mo- 
tion of Mr. Corbin it was resolved that the, 
Speaker take Mr. Besson’s place. 

On March rith, the managers presented 
the following 


ARTICLES OF IMPEACHMENT. 


Articles exhibited by the House of Assembly of 
the State of New Jersey, in the name of themselves 
and all the people of the State of New Jersey, against 
Patrick H. Laverty, Keeper of the State Prison, in 
maintenance and support of their impeachment 
against him for crimes and misdemeanors in office. 

Article I. That the said Patrick H. Laverty, 
— ot the State Prison, unmindful of the duties 

f his office, of his oath of office, and of the laws of 
this State, on the first day of November, 1884, and 
at various dayseand times between that time and 
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the twenty-third day of December, 1885, and with- 
in the said State Prison, did cohabit with, and have 
carnal knowl of Minnie Schaffer, a female con- 
vict confined within said _——. 

Article I]. That at the e and place aforesaid 
he did commit adultery with said Minnie Schaffer, 
then being the wife of Pcter Schaffer. 

Article III. That said Patrick H. Laverty, Keep- 
er of the State Prison, did on the first day of 
January, 1882, and at various days and times be- 
tween that time and the twenty-first day of March, 
1885, and within the said State Prison at Trenton, 
cohabit with and have carnal knowledge of one 
Annie Lenhardt, a female convict confined within 
the said State Prison, 

Article 1V, The said Patrick H. Laverty, on the 
first day of June, 1882, and on divers days and 
times since that time, did violate the laws of the 
State and the rules and regulations enacted for the 
government of said State Prison, in that he em- 
ployed in his private apartments servants, female 
prisoners, in a manner inconsistent with separate 
confinement and proper discipline, and in such 
manner that men access to such female pris- 
oners and committed immoral practices with them. 

And the House of Assembly, by protestation 
saving to themselves the liberty of exhibiting at 
any time hereafter any further article or accusa- 
tion or impeachment against the said Patrick H. 
Laverty, Keeper of the State Prison, and also of 
replying to his answers which he sball make to 
these articles herein preferred against him, and 
of offering proet to the same and every part there- 
of, and to all and every other article, accusation or 
impeachment which shall be exhibited by them, as 
the case shall require—do demand that the said 
Patrick H. Laverty may be put to answer the high 
crimes and misdemeanors in office herein ¢ 
against him, and that such proceedings, e 
tions, trials and judgments may be thereon had as 
may be agreeable to law and justice. 

EDWARD A. ARMSTRONG 
Speaker of the House of Assembly. 
Attest: SamuEt Toomss, Clerk. 


President Griggs announced that due ac- 
tion would be taken on the articles, and in- 
formed the managers that they would be 
notified to that effect. 

On motion of Mr. Fish it was agreed that 
the Senate at 3:30 would resolve itself into 
a High Court of Impeachment and consider 
the articles and ask that the Secretary of 
State be immediately notified. 

On March 15th, at 10:30 A. M., the Senate 
resolved itself into a High Court of Impeach- 
ment and proceeded to consider the charges 
made against Prison Keeper Patrick H. 
Laverty of high crimes and misdemeanors in 
office. 

The managers from the House of Assem- 
bly appeared, and after the calling to order of 
the court the rules governing it were adopt- 
ed. 

The Sergeant-at-Arms called Patrick H. 
Laverty, who thereupon appeared, and after 
asking that his case be presented by legal 
gentlemen, he had Judge Hoffman read the 


following: 

“Mr. President—I now appear before this hon- 
orable court in obedience to its summons, to an- 
swer articles of impeachment exhibited against me 
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by the Honorable the House of Assembly of the 
State of New Jersey. 

“T respectfully request this honorable court that 
I may be permitted to appear by William T. Hoff- 
man, Esq., John Linn, ., and Horatio N. Bar- 
ton, Esq., as my attorneys and counsel, and that 
they be permitted to conduct my defense, and that 
Iam prepared to answer said articles of impeach- 
ment, and that my counsel will render such answer 
to the court. PATRICK H. LAVERTY.” 


After reading this Judge Hoffman read 
Mr. Laverty’s answer. 
' THE ANSWER 
denied each article separately, and also con- 


tained the following: 

4th. And this respondent, in answer to the said 
4th article exhibited against him, says that by the 
law of the State, to wit, an act entitled “an act for 
the government and regulation of the State Pris- 
on,” passed April 21st, 1876, he, the said respondent, 
Keeper of the State Prison of New J ersey, Was em- 
powered to regulate such work as might neces- 
sary, lawful and proper for the prisoners confined 
in the said State n, to be employed iu and for 
ae gameune sanitary and household affairs of said 


n. 
. And this r ndent, further answering the said 
4th article exhibited against him, says: That by 
the law aforesaid he was empowered to employ any 
convict to act as clerk, cook or servant in said pris- 
on, provided the said employment be in such man- 
ner as is consistent with the principles of separate 
confinement. 

And this respondent, in submitting this, his an- 
swer to the articles of impeachment, exhibited 
against him, respectively reserves leave to amend 
and add to the same from time to time, as may be- 
come necessary and proper,and when and as such 
necessity and propriety may appear. 

And solemnly denying each and every thing 
oe against him by the said articles of im- 
peachment, this 7 says that he is not 
guilty of any high misdemeanor as in and by said 
articles is eged, and this he prays may in- 
quired of by this honorable court,-in such manner 
as law and justice shall seem to them to require. 

PATRICK H. LAVERTY. 


Subsequently three additional articles were 
added to the charges, being in nearly the 
same language as Art. I, but including the 
names of Mary Smith, Eva Steele and Liz- 
zie. Garrabrant. 

The trial began on March 29. Mr. John 
Linn and Mr. Wm T. Hoffman appeared 
for the defendaat and the Managers of the 
Impeachment and Mr. Samuel H. Grey 
appeared for the State. The trial occupied 
six weeks. The substantive evidence has 
been reported in the daily newspapers and 
we have not room for even a summary of it 
here. 

On Monday, April 19th, Mr. Parker sum- 
med up for the prosecution, and on the next 
day Mr. Linn began the summing up for the 
defendant. He was followed by Mr. Hoff- 
man, who closed on Wednesday, and then 
Mr. Grey made the final argument for the 
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State. The Court then held a conference 
for an hour, and on returning to the Senate 
Chamber, the President directed the Clerk 
to read each article of impeachment separate- 
ly, and then called upon the Senators to 
vote on each article. On the first article the 
vote was, guilty, 14; not guilty, 7; on the 
second article, guilty, 14; not guilty, 7; on 
the third article, guilty, 7; not guilty, 14; 
on the fourth article, guilty, 5; not guilty, 
16; on the fifth article, guilty, 11; not guilty, 
10; on the sixth article, guilty, 8; not guilty, 
13; on the seventh article, guilty, 4; not 
guilty, 17. 

The Court went into conference after the 
voting, and ina moment reappeared. Mr, 
Laverty was directed to stand up to hear the 
judgment of the Court. He arose and, 
standing in the centre of the Senate Cham- 
ber, faced President Griggs, who read the 
first and second articles of impeachment, 
and formally announced that he, the de- 
fendant, had been found guilty as he stood 
charged under them, and the judgment of 
the Court was that he be removed from his 
office, and forever debarred from holding 
any office of honor, trust or profit under the 
State government. 





NEW RULES IN CHANCERY. 


The chancellor has recently promulgated 
the following additional rules of the Court 
of Chancery 

224. The 215th rule is amended as follows: 
Any objections to any pleading, or any part 
thereof, may be made and adjudicated upon, 
on motion, without the filing of a demurrer 
or exceptions, but the notice of such motion 
(which shall be on eight days’ notice), must 
state the particular ground or grounds of 
objection. The making of a motion under 


*this rule shall be deemed a waiver of the 


right to demur or except, and the motion, if 
made in reference to a bill, must be made 
within the time limited by law for demurring, 
unless the court, on application, shall grant 
further time. 

225. Every demurrer, whether general or 
special, shall state the particular grounds of. 
demurrer. 





